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  NI Case No. 66/2015     

         IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

      SONITPUR, TEZPUR, ASSAM 

 

                      NI Case No. 66/2015 

 

                             Under section 138 NI Act 

 

       Sri. Spondon Kashyap              ………Complainant 

                                            -vs- 

                               Sri. Pankaj Kr. Sarmah          ...........  Accused person.      

 

Present         : Sri. Angshuman Bhattacharjee, Addl. Chief Judicial Magistrate 

                 

For complainant : Sri. N. Sarma & Sri. R. Das,      …….Advocates.          

 

For the accused    : Miss.L. Saikia, Sri. P. Saikia and Sri & A.J. Borah, Advocates.  

    

Evidence recorded on: 21.11.16, 14.05.18, 24.07.18 & 25.06.19,   

           

Arguments heard on: 26.11.19. 

 

Judgment delivered on: 09.12.19. 

 

                       J U D G E M E N T 

 

1.          The prosecution case in brief is that accused Sri. Pankaj Kr. Sarma, having a good 

friendly relation with the complainant asked the complainant to pay outstanding amount of 

Rs. 8,75,000/-(Rupees eight lakhs seventy five thousand) in corresponding to a transaction 
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as to land, which the accused wanted to sell to the complainant. The accused for the sale of 

said land took Rs. 8,75,000/- from the complainant but failed to execute registered sale 

deed in favour of the complainant. Then the complainant demanded the accused to return 

the said amount of Rs. 8,75,000/- in cash and accordingly the accused issued a cheque no. 

355526 dated 16.05.15 of State Bank of India, Tezpur Branch being A/C no. 30115507097 in 

favour of the complainant in discharge of the said outstanding amount of Rs. 8,75,000/- and 

took back the said agreement for sale of land. Complainant on 04.08.15 presented the said 

cheque in his Bank i.e. SBI, Tezpur Branch for encashment but the Banker of the accused 

vide cheque returning memo of SBI, Tezpur Branch dated 16.05.15 returned the said cheque 

on the ground of “Insufficient Fund” and returned the memorandum of dishonour with the 

said cheque. The complainant alleges that the accused knowingly having insufficient money 

to honour the said cheque amount of Rs. 8,75,000/-(Rupees eight lakhs Seventy five 

thousand) most illegally drew the said cheque dated 16.05.15 in favour of the complainant, 

as a result of which the cheque was dishonoured by the Banker of the accused and was 

returned to the complainant’s Banker on 05.08.15 without encashment. The complainant 

suffered irreparable harm, loss and injury for the willful and negligent act of the accused for 

not keeping sufficient balance in his Bank of account and the accused has willfully, 

deliberately and negligently issued the said cheque to the complainant, knowing well that 

the said cheque would be dishonoured. Then the complainant sent a legal notice on 

07.08.15 through his Advocate Sri. Nilakshya Sarma, under registered post A/D, which is 

within one month from the date of intimation of the Bank, to the accused under the 

provisions of Sec. 138 of NI Act, demanding the said dishonoured cheque amount of Rs. 

8,75,000/- only along with all costs and expenses within 15 days from the receipt of the said 

legal demand notice and accordingly the said notice was served upon the accused on 

08.08.15. However even after receiving the said Advocate Notice the accused has not ever 

been communicated the complainant in regard of dishonoured cheque . 

2.        After institution of this case, the accused person was summoned to face the trial. On 

his appearance, particulars of offence u/s 138 of NI Act have been explained to him to which 

he pleaded not guilty and claimed to be tried.  

3.       During course of trial, the complainant side examined three witnesses. After closure of 

prosecution evidence, accused was examined U/S 313 Cr. P.C. In course of his examination 
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the accused stated that he had taken loan of Rs 40,000/- from the complainant and he had 

already repaid the said loan. The accused examined himself in this defence. 

        POINTS FOR DETERMINATION : 

(i)          Whether the accused had issued cheque bearing No. 355526 dated 

16.05.15 for an amount of Rs. 8,75,000/- (Rupees eight lakhs seventy five 

thousand) of State Bank of India, Tezpur Branch, from his account no. 

30115507097 payable to the complainant in discharge of his debt and liability to 

the complainant? 

(ii)          Whether the cheque was returned to the complainant by bank due to 

insufficient fund with the State Bank of India, Tezpur Branch of the accused to 

honour the cheque? 

(iii)          Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused within 15 days of 

receipt of information by him from the bank regarding the return of the cheque 

as unpaid? 

(iv)          Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

                      DISCUSSION OF EVIDENCE: 

4.       PW1, Sri. Spondon Kashyap, the complainant, in course of his deposition has 

reiterated the facts stated in his complaint.  

       In course of his cross examination he stated that he had cordial relation with the 

accused since long. That a monetary transaction took place in between him and the accused 

for purchasing a plot of land and for which they entered into an agreement. That he does 

not have the agreement as accused had taken away the agreement. That the said plot of 

land was about 7 katha and the cost of that plot of land was Rs. 12,00,000/-(Rupees twelve 

lakhs). He stated that he had forgotten the dag no. and patta no. of that land. It was written 

in the agreement that the agreement should be cleared in two years of span. He stated that 

he had given money in cash to the complainant and also deposited some money in account. 

He stated that he had forgotten whether he submitted the deposit slip in the case or not. He 

further stated that he could not say without going through the record as to how much 

amount he had paid in cash to the accused and how much amount was credited to the 
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account of the latter. He also stated that his annual income during the previous year was Rs. 

5,00,000/-. He had reflected the payment of loan of Rs.8,75,000/- to the accused in his 

income tax return. He could not say whether he has filed the same income tax return in the 

instant case or not.  

      PW1 denied the suggestion that as he had not given Rs.8,75,000/- to the accused so he 

had not filed income tax return statement in this case. PW1 further stated that he is the 

proprietor of Volgadairy and for this farm he had taken a loan of Rs.2,00,000/- from NEDFI 

and due to non repayment of the loan NEDFI had filed a title suit against him and his farm 

Volgadairy. He could not say if in the said suit NEDFI had obtained decree from Civil Judge 

Court, Kamrup. He denied the suggestion that only the signature in Ext.1 is that of the 

accused and rest of the contents of the same is not in the handwriting of the accused. He 

denied the suggestion that the accused had only taken Rs.40,000/- as loan and had given 

him Ext.1 only as a security. He further denied the suggestion that he had instituted this 

case without issuing statutory notice to the accused. PW1 also denied the suggestion that 

Ext.6 is the manipulated document and that the same was not filed by the accused. 

5.        PW2, Sri. Prabin Kr. Singh, Post-Master, in course of his deposition has stated that 

the notice dated 07.08.15 was duly served to accused Pankaj Kr. Sarma on 08.08.15. He had 

deposed the same on the basis of the delivery report, the Ext.8 which is duly certified by him 

as Ext.8 (1). 

         In course of his cross examination he stated that there is no signature of the accused 

acknowledging the receipt of notice u/s 138 of NI Act. That as per Ext.8, the notice was 

received by one Sangita Sarmah. That he does not know the relation of Sangita Sarmah with 

that of the accused. 

6.         PW3, Sri. Dipankar Das, Deputy Manager, SBI, in course of his deposition stated 

that Ext.9 is the statement of account in the name of accused Pankaj Kr. Sarmah. That 

statement is for the period of 01.05.15 to 31.05.15. That as per the statement as on 

14.07.18, the balance in the account of the accused Pankaj Kr. Sarmah is Rs. 0.48/- and 

closing balance of the month was Rs. 0.48/-.   

      In course of his cross examination he stated that he was asked to bring with him book of 

or register if any but he has not brought it as because now a days they use to maintain the 

same in the computer and as such, he has brought computer generated statement of 
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account with him. That he has not submitted any certificate regarding the authenticity and 

genuineness of Ext.9. He stated that the statement was also not certified by the Bank 

Manager. He knows that as per Banker’s Book of Evidence Act, a certificate is to be issued to 

prove the bank statement.  

 He denied the fact that since he has not submitted the certificate in terms of law, hence 

the contention of the statement of account is not genuine and authentic.  

      He also denied the fact that since he has not submitted the bank statement as per law, 

hence, it is not acceptable. 

7.        DW1, Sri. Pankaj Kr. Sarmah, stated in course of his deposition that in the year 

2013 he had borrowed an amount of Rs. 40,000/- from the complainant. At that time as per 

demand of the complainant, he had issued two blank cheques and handed over to the 

complainant. Complainant had also obtained two blank papers signed by him. Prior to 

receipt of summon of this court in connection with this case, he was called by the 

complainant in court. On that date he had paid an amount of Rs.40,000/- to the 

complainant. After receipt of the money the complainant assured him that he will withdraw 

the case against him. He stated that no any agreement regarding sale or purchase of land 

was executed in between them. He also stated that he had not issued cheque for an 

amount of Rs.8,70,000/- in favour of the complainant. He stated that complainant had filed 

false case against him and he had not received any notice issued by the complainant from 

his advocate. 

         In course of his cross examination he stated that he had received summon dated 

02.09.15 issued by this court in connection with this case. That Ext. 10 is the summon 

wherein Ext. 10(1) is his signature. He stated that complainant is his good friend and they 

were having good terms in between them. He is having landed property at Kalibari, Tezpur. 

        He denied the fact that they used to sell landed properties to different persons.  

        He also denied the fact that he had entered into an agreement with the complainant 

for selling of his plot of land for a consideration amount of Rs. 8,75,000/-.  

        He denied the fact that due to some reasons the sale deed could not be executed in 

favour of the complainant for which in return he had issued two numbers of cheques for 

return of the money, Ext. 10, the cheque dated. 16.05.15. Ext. 1(1) is his signature in Ext. 
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1. Ext.  1(2) is also his signature in the reverse page of the said cheque. He had issued 

blank security cheque and the writings in the cheque and his signature are in blue colour. 

         He denied the fact that all the insertion in the cheque were made by him and 

thereafter handed over to the complainant by him.  

         He stated that he had not personally received the statutory notice u/s 138 of NI Act 

and he does not know if any member of his family had received the notice.  

         He denied the fact that he had received the notice and in spite of receipt of the 

notice he had not replied it to embezzle the consideration amount. 

         He stated that Ext. 6 is the petition dated. 07.09.15 filed by him by engaging new 

advocate and Ext. 6(1) is his signature in the petition. Vide the said petition he had 

deposited an amount of Rs. 40,000/- towards payment to the complainant. 

         He denied the fact that he had submitted vide his petition that he is going to deposit 

the rest of the cheque amount in part on the next date.  

        He denied the fact that he had issued cheque, the Ext.1 in discharge of lawful debt 

and liability and he also denied the fact that for the said reason he had filed petition, the 

Ext. 6 before this court.                                                                    

                                     Arguments of complainant’s side  

8.        Learned Counsel for the complainant argued inter alia that the case of the complainant 

is proved beyond all reasonable doubt by the evidence of the complainant and his witnesses. 

The accused has admitted the issuance of cheque by him and as such the cannot now 

escape the liability u/s 138 of NI Act. Learned Counsel further argued that the accused had 

payed Rs. 40,000/- to the complainant and under took to pay rest of the cheque amount to 

the complainant and by doing so the accused clearly admitted his debt that he owed to the 

complainant.  

                               Arguments put forth by defence side  

9.         Learned Counsel for the accused argued inter alia that vide Ext. 6 the accused may be 

presumed to have admitted his liability but it does not amount to admission of punishment 

u/s 138 of NI Act. The Learned Counsel further argued that the complainant has himself 

had taken loan from various sources and as such it is unlikely that he would be in a position 

to advance loan to the accused. Learned Counsel also contended that the complainant did 

not file any deposit voucher to prove that he had credited a part of the sell consideration 
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amount to the account of the accused and also did not prove the loan agreement 

purportedly reached with the accused. Learned Counsel for the accused also claimed that 

the instant case is liable to be dismissed as the complainant by accepting part payment of 

cheque amount has compromised this case. The accused side referred to following 

judgments:- 

(i) Joseph Sartho vs. Gopinathan, G of Hon’ble Kerala High Court, 

reported in 2008(4)ILR(Ker)431, 

(ii) Golden Menthol Export Pvt. Ltd. vs. Sheba Wheels(P) Ltd. of Hon’ble 

Gauhati High Court, reported in 2008(1) GLR 327, 

(iii) K. Subramani vs. K. Damodara Naidu of Hon’ble Supreme Court of 

India, reported in 2015(1) SCC(Cri)576, 

(iv) K. Prakashan vs. P.K. Surenderan of Hon’ble Supreme Court of India, 

reported in 2007(10) SCR 1010, 

(v) Veena vs. State of Anr. of Hon’ble Delhi High Court, reported in 

2017(243)DLT 192. 

(vi) Krishna Janardhan Bhat v. Dattatraya G. Hegde, reported in AIR 2008 

SC 1325 & 

(vii) Kali Ram vs. State of Himachal Pradesh, reported in 1974 SC 2773. 

                                DECISION AND REASONS THEREOF:- 

10.           I have heard both prosecution and defence sides.  It is an admitted fact that the 

cheque in question i.e. Ext. 1 was issued by the accused to the complainant. The dispute is 

regarding the question as to whether the same was issued in discharge of a legal debt 

purportedly owed by the accused to the complainant or not. The complainant contends that 

the accused had issued Ext. 1 to him in discharge of debt of Rs. 8,75,000/- which the latter 

is liable to pay to him. On the other hand the accused claims that he had only taken Rs. 

40,000/- from the complainant which debt has already been repaid and that he had given 

Ext. 1 to the complainant only as a security. The accused further claims that while he had 

issued Ext.1, no amount was mentioned on it. It is needless to mention that the statutory 

presumption engrafted in Section 139 of NI Act leads one to presume that the holder of a 

cheque received the same for the discharge in whole or in part of any debt or other liability. 

However, it is a rebuttable presumption. At this juncture it would be appropriate to refer to 
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certain decisions of Hon’ble Supreme Court of India wherein considerable light has been 

thrown upon the manner in which an accused can rebut any statutory presumption 

operating against him.  

11.         In the case of Kali Ram vs. State of Himachal Pradesh, reported in 1974 

SCR(1)722, Hon’ble Apex Court has held that there are certain cases in which statutory 

presumptions arise regarding the guilt of the accused, but the burden even in those cases is 

upon the prosecution to prove the existence of facts which have to be present before the 

presumption can be drawn. Once those facts are shown by the prosecution to exist, the 

court can raise the statutory presumption and it would, in such an event, be for the accused 

to rebut the presumption. The onus even in such cases upon the accused is not as heavy as 

is normally upon the prosecution to prove the guilt of the accused. If some material is 

brought on the record consistent with the innocence of the accused which may reasonably 

be true, even though it is not positively proved to be true, the accused would be entitled to 

acquittal. Again in the case of Krishna Janardhan Bhat v. Dattatraya G. Hegde, 

reported in AIR 2008 SC 1325, it has been held by Hon’ble Supreme Court of India that 

in case of dishonor of cheque, where as prosecution must prove the guilt of an accused 

beyond all reasonable doubt, the standard of proof so as to prove a defence on the part of 

an accused is “ preponderance of probabilities”. Inference of preponderance of probabilities 

can be drawn not only from the materials brought on record by the parties but also by 

reference to the circumstances upon which he relies.  

12.        In the aforesaid judgment Hon’ble Apex Court further held that the provision u/s 139 

of NI Act has been inserted to regulate the growing business, trade, commerce and 

industrial activities of the country and the strict liability to promote greater vigilance in 

financial matters and to safeguard the faith of the creditor in the drawer of the cheque 

which is essential to the economic life of a developing country like India. This however shall 

not mean that the courts shall put a blind eye to the ground realities. Statute mandates 

raising of presumption but it stops at that. It does not say how presumption drawn should 

be held to have been rebutted. Other important principles of legal jurisprudence, namely, 

presumption of innocence as human rights and the doctrine of reverse burden introduced 

by Section 139 of NI Act should be delicately balanced. Such balancing acts indisputably 

would largely depend upon the factual matrix of each case, the materials brought on record 
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and having regard to legal principles governing the same. Hon’ble Apex Court has further 

cautioned that the courts must be on guard to see that merely on the application of 

presumption as contemplated u/s 139 of NI Act, the same may not lead to injustice or 

mistaken conviction.     

13.        Let me now analyze how far the prosecution has been able to prove its case against 

the accused beyond all reasonable doubt and also how far the accused has been able to 

rebut the statutory presumption u/s 139 of NI Act. In course of his cross examination the 

complainant as PW1 admitted that he is the proprietor of Volga Dairy and that he had taken 

loan of Rs.2,00,000/-(two lakh) from NEDFI for Volga Dairy. The complainant also admitted 

in course of his cross examination that as he could not repay the loan of Rs. 2,00,000/- so 

NEDFI had filed a title suit against him and Volga Dairy in Kamrup. The defence side vide 

petition bearing no. 3307/19 had filed certified copy of order passed in the title execution 

case no. 03/13 which case was instituted by NEDFI against Volga Dairy for realization of an 

amount of Rs. 2,50,641/- which was decreed in favour of NEDFI in title suit no. 255/09 

passed by the Court of Civil Judge No. 2, Kamrup. The copies of order filed by the defence 

side vide the petition no. 3307/19 reveals that the decree of Rs.2,50,641/- which was 

passed in favour of NEDFI and against the complainant could not be executed at least till 

08.02.17. The complainant also stated in course of his cross examination that he had 

entered into the land sale agreement with the accused in the year 2013. By this reckoning it 

can be presumed that he had advanced the loan amount of Rs.8,75,000/- to the accused 

sometime in the year 2013 or within 2015 as he has himself admitted that it was agreed to 

between him and the accused that the sale consideration amount was required to be paid in 

two years from the date of the agreement. 

14.         Now, it is seen that on one hand the complainant was facing legal proceeding in the 

form of title suit which was instituted against him in the year 2009 for non-repayment of 

loan amount of Rs. 2,00,000/- and on the other hand he advanced a sum of Rs. 8,75,000/-

(Eight lakh seventy five thousand) and that too in cash to the accused. An obvious question 

arises as to how can a person who fails to pay a loan amount of Rs. 2,00,000/- could have 

the financial ability to give a sum of Rs. 8,75,000/- in cash to someone during the same 

period of time. Even if it is presumed that the complainant had collected the sum of Rs. 

8,75,000/- from a legal source, then, like any other prudent man, he would have first 
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chosen to repay his earlier loan of Rs. 2,00,000/- instead of choosing to invest the entire 

amount for purchase of land. It is highly unlikely that a person who fails to repay a loan of 

Rs. 2,00,000/- and continues facing legal proceeding for such non repayment from the year 

2009 to 2017 would be in a position to pay a huge sum of money to the extent of Rs. 

8,75,000/- as a consideration for purchase of land. In addition to the above there are other 

facts and circumstances in this case which cannot be lost sight of. The complainant in his 

complaint as well as evidence on affidavit consistently took the stand that he had paid Rs. 

8,75,000/- as consideration for purchase of land to the accused. However, he is absolutely 

silent in his complainant as well as in his evidence on affidavit as regards the date or at 

least the year on which or during which the payment was purportedly made.  

15.           In course of his cross examination the complainant could not state the Dag No. and 

Patta No. of the land which was purportedly agreed to be sold to him by the accused. It is 

highly surprising that the complainant in course of his cross examination could not recall 

how much amount he had paid in cash to the accused as sale consideration. The 

complainant in course of his cross examination could not even recall the approximate 

amount that he had purportedly paid in cash to the accused. Instead the complainant 

stated in course of his cross examination that he could not say how much amount he had 

given in cash to the accused and how much he had credited to the account of the latter 

without going through the records.  

16.       Let me now address the contention of the complainant side that since the accused had 

made payment of Rs. 40,000/-(forty thousand) in this case to the complainant and had also 

undertaken to pay the balance cheque amount, this clearly amounts to admission of liability 

by the accused. I am of the opinion that mere undertaking given by the accused to pay the 

balance cheque amount does not ipso-facto amount to an admission of guilt on his part. 

Any statement required to be construed as a confession must contain an admission of guilt 

in unequivocal terms. Even in such cases where the accused admits his guilt in unequivocal 

terms, the courts search for other evidence as a rule of caution. Now in the instant case, 

the accused may have given the said undertaking for various considerations which may 

include screening himself from the legal consequences of this case, saving cost of litigation 

etc. Moreover, the accused nowhere admitted that he had received Rs. 8,75,000/- in cash 

from the complainant. In course of his examination u/s 313 Cr.P.C. the accused has denied 
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the case of the complainant.  All the aforesaid aspects have cast a profound doubt upon the 

prosecution case and I am of the opinion that the accused has been able to successfully 

rebut the statutory presumption u/s 139 against him.     

17.        In view of the aforesaid discussions, I am of the opinion that the complainant has 

failed to prove his case against the accused beyond all reasonable doubt. The accused is 

therefore acquitted of the offence alleged against him and he is set at liberty forthwith.  

18.        Bail bonds executed by the accused and his bailor stand extended for six months from 

today..       

19.        The case is disposed of on contest.  

20.       Signed, sealed and delivered in the open Court on this 09th day of December, 2019 at 

Sonitpur. 

      

         

(Sri. A. Bhattacharjee) 

       Addl.  Chief Judicial Magistrate, 

                  Sonitpur :: Tezpur 
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 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Sri. Spondon Kashyap  

PW2, Sri. Prabin Kr. Singh 

PW3, Sri. Dipankar Das 

 

WITNESSES FOR THE DEFENCE : 

DW1, Sri. Pankaj Kr. Sarmah 

 

DOCUMENTS EXHIBITTED BY PROSECUTION: 

Ext.1….Cheque in question 

Ext-2.. Cheque return memo 

Ext-3 ...Advocate notice 

Ext-4….Postal receipt 

Ext-5…Service report 

Ext.6 …petition dated 24.09.15 filed by the accused.  

 

DOCUMENTS EXHIBITED BY ACCUSED 

NiL 

 

 

                                                                               

(Sri. A. Bhattacharjee) 

       Addl.  Chief Judicial Magistrate, 

                  Sonitpur :: Tezpur      

 

 


